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Minn. Stat. § 394.21

1950 Census, access through
National Historical Geographic
Information System.

1. Comprehensive planning,

land use, and county-owned
land

This chapter discusses the two basic methods of county land use control?
land use ordinances and ownership of land. Topics discussed in this
chapter include:

I. State county planning policy
II. Authority to plan
II1. The 60-day rule

IV. Zoning

V. Subdivision regulation

VI. The official map

VII. Relationship to other levels of government

VIII. Enforcement

IX. Making a record and judicial review

X. Real estate acquisitions, sales, and other dispositions

XL4AEA OOAEET ¢O6 EOOOA

L. State county planning policy

The county planning statutes provide the authority and uniform
procedures for conducting and implementing planning. This power is given
to all but the most populous counties? all counties with fewer than
300,000 residents as of the 1950 census are authorized to plan. This
excludes only Hennepin and Ramsey Counties.
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A. Resources for planning

Zoning and other land use controls help ensure a well-planned community

x EAOA 1 1 dpropehtyrighitsiddnot detrimentally affect another
DAOOI 160 OECEOO O AT ET U OEAEO bC
variety of resources are available to counties to assist them in land use
planning.

The Minnesota Chapter, American Planning Association

The Minnesota Association of County Planning and Zoning Administrators
(MACPZA)

Government Training Services offers a variety of training programs on
zoning and land use.

The Sensible Land Use Coalition.

II. Authority to plan

Minnesota law gives counties the authority to regulate how land may be
used. The planning statutes create a single, uniform procedure that applies
to all counties. Ordinances must comply with both the substantive and
procedural requirements contained in the statutes.

A. Organization for planning

County boards do not play a great role in all planning decisions. In fact, by
statute no elected officer of the county may serve as a member of the board
of adjustment. The board may choose to vest decision-making power in the
board of adjustment, or it may establish a planning commission. Board
influence on the planning commission is also limited; only one commission
member may be an elected officer or employee of the county.

A board of adjustment must be created by ordinance at the time a county
adopts its first official controls (such as zoning; see sec. IV). It must consist
of 3 to 7 members, including at least one member from the unincorporated
area of the county. No elected officer of the county may serve as a member
of the board of adjustment.

The planning commission may be created by ordinance. It must be
composed of 5 to 11 members appointed by the chair of the county board.
At least two members must be residents of the portion of the county
outside the corporate limits of municipalities, and no more than one may
be an elected officer or employee of the county.
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Minn. Stat. § 394.29

Minn. Stat. § 394.23

Minn. Stat. § 375.51

Minn. Stat. § 394.30 subd. 4

Minn. Stat. § 394.29

Minn. Stat. § 394.23

Minn. Stat. § 394.27

Minn. Stat. § 394.27 subd. 5

Boards are also authorized to appoint a planning director and staff to assist
the director, including but not limited to a zoning administrator, sanitary
inspector and a building official. The county may also contract with
planning organizations, consultants, or specialists.

B. Preparation, adoption, and amendment of
comprehensive plans

Comprehensive planning recognizes the complex interaction between
social, economic, and environmental systems. A comprehensive plan is an
ADpOAOGOEIT 1T &£ OGEA AT i1 O01 EOU8O OEC
vision. Comprehensive plans analyze existing economic, social, and
environmental conditions, lay out the goals and policies that will guide
future development, and provide the legal basis for land use controls.
Economic vitality, a healthy environment for children and families,
protection of the natural resources, and the active participation and
leadership of local citizens, may all be components of a comprehensive
plan. Land use and zoning regulations are often just one aspect of
implementing the vision for the county contained in the comprehensive
plan.

The county board has the power and authority to adopt a comprehensive
plan by ordinance; however, a plan is not required. A public hearing must
be held before the enactment of any ordinance adopting or amending a
comprehensive plan or official control. A notice of the time, place, and
purpose of the hearing must be published once in the official newspaper of
the county at least 10 days before the day of the hearing. Failure to follow
the statutory procedures for the adoption of the plan invalidates the plan.

One of the primary responsibilities of the planning commission is to assist
in preparing, reviewing, and periodically amend the comprehensive plan.
Preparing a comprehensive plan is a large undertaking. Many communities
have found they also need professional assistance. The county may
contract with consultants, or specialists for help preparing the plan.

A comprehensive plan or plans when adopted by ordinance must be the
basis for official controls adopted under the provisions of sections 394.21 to
394.37.

C. Board of adjustment duties

The board of adjustment shall adopt rules for the transaction of its
business and shall keep a public record of its transaction, findings, and
determinations. It also has the following duties and powers:

e Perform whatever duties are required by the official controls.
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Minn. Stat. § 394.27 subds. 5, 6

Minn. Stat. § 394.27 subds. 5, 7

Minn. Stat. § 394.27 subd. 8

Minn. Stat. § 394.27 subd. 5

Minn. Stat. § 394.30

Minn. Stat. § 394.30 subd. 4

Minn. Stat. § 394.30 subd. 5

Minn. Stat. § 394.30 subds. 4-5

Minn. Stat. § 394.30 subd. 5
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e Order the issuance of variances from official controls and order the
issuance of permits for buildings in areas designated for future public
use on an official map

e Hear appeals related to official controls. The board of appeals has the
authority to hear and decide appeals from and review any
determination made by any administrative official relating to county
planning. Such appeal may be taken by any person aggrieved or by any
officer, department, board or bureau of a town, municipality, county, or
state. An appeal stays all proceedings in furtherance of the action
appealed from unless the board of adjustment certifies that a stay
would cause imminent peril to life or property.

0 When the decision directly affects land within a town, the
board of adjustment shall take into consideration the town
board's recommendation.

A certified copy of any order issued by the board of adjustment acting on
an administrative appeal or request for variance shall be recorded with the
county recorder or registrar of titles. The order issued by the board of
adjustment shall include the legal description of the property involved.

All decisions by the board of adjustment in granting variances or hearing
appeals shall be final except that any aggrieved party may appeal within 30
days to the district court in the county in which the land is located.

D. Planning commission duties

The planning commission, in all counties where it has been established,
has the following duties and powers:

e Preparation and review of comprehensive plan. The commission must
cooperate with the planning director and other employees of the
county in preparing the plan.

e Recommendation for plan execution. The commission must make
recommendations for plan execution, in the form of official controls
and
other measures.

e The commission, through board authorization by ordinance, may
review some or all categories of conditional use permits, plans for
subdivisions of land, and planned unit developments. Depending on the
ordinances organizing the commission, it may either report on the
applications to the board, or it may have the authority to issue permits
itself.

The planning commission is also authorized by statute to assume certain
duties and powers, by ordinance of the county board:
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Minn. Stat. § 394.232 subd. 1

Minn. Stat. § 394.232 subd. 3

Minn. Stat. § 394.232 subd. 6

Minn. Stat. § 394.232 subd. 2

e Conducting public hearings.

e Review of proposals from other levels of government. The board may
require the commission to review any comprehensive plans, official
controls, and plans for land acquisition and development sent to the
county by any local government or state or federal agency and issue a
written report to the board.

E. Community-based planning

Officially, a community-based plan is one that is consistent with the goals
of community-based planning that were established in minn. stat. § 4a.08. The
goals that are referenced were repealed in 1999; however, the statutes on
community-based planning remained. Counties are encouraged to prepare
and implement a community-based comprehensive plan but are not
required to do so.

A county that prepares a community-based comprehensive plan shall
coordinate its plan with the plans of its neighbors and its constituent
municipalities in order to complement plans of other jurisdictions. The
county's community-based comprehensive plan must incorporate the
community-based comprehensive plan of any municipality or town in the
county.

The county board, or the board of the joint planning district (see below),
shall

review and update the community-based comprehensive plan periodically,
but at least every ten years

Notice of the opportunity to actively participate in the development of the
plan must be given at the beginning of the community-based
comprehensive planning process to local government units and local
citizens. In addition, this notice must be given to the following state
agencies:

e Office of Strategic and Long-Range Planning

e Department of Natural Resources

e Department of Agriculture

e Department of Employment and Economic Development
e Board of Water and Soil Resources

e Pollution Control Agency

e Department of Transportation.
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Minn. Stat. § 394.232 subd. 4

Minn. Stat. § 15.99

Manco of Fairmont v. Town Bd. of
Rock Dell Townshih83 N.W.2d
293 (Minn. Ct. App. 1998).

Hans Hagen Homes, Inc. v. City ¢
Minnetrista, 728 N.W.2d 536
(Minn. 2007).

Minn. Stat. § 15.99, subd. 2(a).
Minn. Stat. § 15.99, subd. 3(c).

HansHagen Homes, Inc. v. City of
Minnetrista, 728 N.W.2d 536
(Minn. 2007).

Minn. Stat. § 15.99, subd. 1(c).

Minn. Stat. § 15.99, subd. 2(a).

Advantage Capital Mgmt, v. City
of Northfield, 664 N.W.2d 421
(Minn. Ct. App. 2003).
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Under the joint exercise of powers provisions in section minn. stat. § 471.59, a
county may establish a joint planning district with other counties,
municipalities, and towns, that are geographically contiguous, to adopt a
single community-based comprehensive plan for the district.

III. The 60-day rule

The 60-day rule is a state law that provides that a county or other local
government or state agency must approve or deny a written request
relating to zoning within 60 days or it is deemed approved. (A request,
subject to the 60-day rule, includes a watershed district review or a soil
conservation district review.) The underlying purpose of the rule is to keep
governmental agencies from taking too long in deciding land use issues.
Minnesota courts have generally demanded strict compliance with the
rule. For the purposes of the 60-day rule, a zoning application is not
considered approved or denied until all appeals challenging county
decisions on that zoning application are complete.

The general rule provides that the failure of a county to deny a written
request within 60 days functions as approval of the request. Although the
cautious approach is to deny the written request in writing, the Minnesota
Supreme Court recently held that a failure to provide an applicant with

the written reasons for an application’s denial did not result in automatic
approval of the application; note that the city in question voted to deny the
application within the 60 day timeline and stated the reasons for the denial
on the record. The statute also provides that a response meets the 60-day
time limit if the local government can document that the response was sent
within 60 days of receipt of the written request.

A. Scope of the rule

A request is a written application related to zoning, septic systems
watershed district review, soil and water conservation district review, or
the expansion of the metropolitan urban service area for a permit, license
or other government approval. Land use laws containing different
timelines (for example those governing comprehensive plans) are
specifically exempt from the 60 day rule. The courts have been rather
AobAl OEOA ET OEAEO ET OAOPOAOAOQEITI
almost all requests affecting the use of land have been treated as subject to
the law. However, the Minnesota Court of Appeals has ruled that Minn.
Stat. § 15.99 does not apply to building permits. Additionally, there is
uncertainty as to whether the rule applies to subdivision approval, so
whenever reasonable it is prudent to comply with the rule.
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Minn. Stat. § 15.99, subd. 1(c).

Minn. Stat. § 15.99, subd. 3(a).

Minn. Stat. § 15.99, subd. 3(c).

Tollefson Dev., Inc. v. City of Elk
River, 665 N.W.2d 554 (Minn. Ct.
App. 2003) .

Demolition Landfill Servs. v. City
of Duluth, 609 N.W.2d 278
(Minn. Ct. App. 2000).

Minnesota Towers, Inc. v. City of
Duluth, 474 F.3d 1052 (8t Cir.
2007).Minn. Stat. § 15.99, subd.
2(b).

Minn. Stat. § 15.99, subd. 2(a).

Minn. Stat. § 15.99, subd. 2(c).

B. Applications

A request must be submitted in writingonthe AT OT d@pplidation form, if
one exists. A request not on an official form must clearly identify on the
first page the approval sought. The county may reject as incomplete a
request not on an official form, if the request does not include information
required by the county. The request is incomplete if it does not include the
application fee.

The 60-day time period does not begin to run if the county notifies the
landowner in writing within 15 business days that the application is
incomplete. The county must also state what information is missing. A
county may want to consider developing a checklist and reviewing its
zoning ordinances to make explicit what items it requires in an application.

If a county sends a response, including an approval with conditions the
applicant must meet within 60 days of receiving a written request z and
the county can document this z it meets the time limit. Subsequently, if the
applicant fails to meet the conditions, the approval may be revoked or
rescinded. An applicant cannot use the revocation or rescission to claim
the county did not meet the 60-day time limit.

When a zoning applicant materially amends a request to rezone property,
the 60-day period runs from the date of the written amendment, not from
the date of the original application. But minor changes to a zoning request
should not affect the running of the 60-day period.

C. Denials

The Minnesota Court of Appeals had ruled that failure of a motion to
approve is not a denial. But the 2003 Legislature amended the statute to
provide that the failure of a motion to approve an application shall
constitute a denial provided those voting against the motion state on the
record the reasons why they oppose the request.

Generally if an agency or a county denies a request, it must give written
reasons for its denial at the time it denies the request. When a
multimember governing body such as a county board denies a request, it
must state the reasons for denial on the record and provide the applicant
with a written statement of the reasons for denial. If the written statement
of the reasons for denial is not adopted at the same time as the denial, it
must be adopted at the next meeting following the denial of the request but
before the expiration of the 60-day period. The written statement of the
reasons for denial must be consistent with reasons stated in the record at
the time of denial. The written statement of reasons for denial must be
provided to the applicant upon adoption.
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Minn. Stat. § 15.99, subd. 3(f).

Northern States Power Co. v. City
of Mendota Heghts, 646 N.W.2d
919 (Minn. Ct. App. 2002).

Minn. Stat. § 15.99, subd. 3(g).

Minn. Stat. § 15.99, subd. 3(d),
(e).

Minn. Stat. ch. 116D.

Minn. R. ch. 4410.

Minn. Stat. § 15.99, subd. 2(a),
(e).
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D. Extensions

The law allows a county the opportunity to give itself an additional 60 days
(up to a total of 120 days) to consider an application, if the county follows
specific statutory requirements. In order to avail itself of an additional 60
days, the county must give:

¢ Written notification to landowner before the end of the initial 60-day
period;

e The reasons for extension; and
e The anticipated length of the extension.

The courts have been particularly demanding on local governments with
regard to this requirement and have required local governments to meet
each element of the statute. An oral notice or an oral agreement to extend
is insufficient. The reasons stated should be specific in order to inform the
applicant exactly why the process is being delayed. Needing more time to
fully consider the application may be an adequate reason.

An applicant may by written notice request an extension of the time limit.
A county can only go beyond 120 days if it gets the approval of the
applicant. The county must initiate the request in writing and have the
applicant agree to an extension in writing, or the applicant may ask for an
extension by written request.

The 60-day time period is also extended if a state statute requires a
process to occur before the county acts on the application if the process
will make it impossible to act within 60 days. The environmental review
process is an example. If the county or state law requires the preparation
of an environmental assessment worksheet (EAW) or an environmental
impact statement (EIS) under the state Environmental Policy Act, the
deadline is extended until 60 days after the environmental review process
is completed. Likewise, if a proposed development requires state or federal
approval in addition to county action, the 60-day period for action is
extended until 60 days after the required prior approval is granted.

There are other time limits and requirements contained in the county
planning statutes, and there may be similar time provisions in a particular
AT OT léchl Bofing ordinance. The 60-day rule generally supersedes
those time limits and requirements.
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Minn. Stat. § 394.21.

Minn. Stat. § 394.25 subds. 2-
3Error! Bookmark not
defined.

Sample zoning maps from
Washington County

30A0AR AU 271 AEA
Neighborhoods v. City of
Rochester268 N.W.2d 885

(Minn. 1978).

Honn v. City of Coon Rapj&i3
N.W.2d 409 (Minn. 1981).

Counties should adopt a procedure or set of procedures to ensure planning
staff, the planning commission, and the board follow the 60-day rule.
County staff should develop a timetable and guidelines to ensure no
application or request for a watershed district review, soil and water
conservation district review, is deemed approved because the county
could not act fast enough to complete the review process. In many
situations, it may be necessary to extend the 60-day period. Written and
legally sufficient notice to the applicant of the extension should be given
early in the first 60-day period if a delay appears possible.

IV. Zoning

Zoning establishes a land use pattern and the orderly development of
various types of districts according to the best use of particular areas of a
community.

Zoning ordinances may be enacted for many reasons including the general
purposes of preserving and protecting the public health, safety, morals,
and general welfare. The ordinance embodying these regulations shall be
known as the zoning ordinance and may consist of both text and maps.
Specifically, these ordinances may regulate:

e the uses of property;

e the location, height, width, bulk, type of foundation, number of stories,
and size of structures;

¢ the minimum and maximum size of yards, courts, or other open spaces;
e setback from roads and highways;

e controls relating to appearance, signs, lighting, hours of operation and
other aesthetic performance characteristics;

o the area required to provide for off street loading and parking facilities;
e heights of trees and structures near airports; and
e the concentration or scattering of the population.

The regulations must be uniform within each district, but may vary across
different districts.

Standards in zoning ordinances must have a rational basis, related to
public health, safety, and welfare. Therefore, the reasons for the adoption
of the standards should be supported by evidence, reports, or other
information.
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CHAPTER 14

A. Limitations on zoning

42 U.5.C. §2000cc. The Religious Land Use and Institutionalized Persons Act (RLUIPA) of
2000 provides that no government shall impose or implement a land use
regulation in a manner that puts a substantial burden on the religious
exercise of a person, unless the government can show the burden is in
furtherance of a compelling government interest and is the least restrictive
means of furthering that interest. The Act also provides that no
government may impose or implement a land use regulation in a manner
that treats a religious assembly or institution on less than equal terms with
a nonreligious assembly or institution; that discriminates against any
assembly or institution on the basis of religion or religious denomination -
and that totally excludes religious assemblies from their jurisdiction or
unreasonably limits religious assemblies, institutions, or structures within
a jurisdiction. Local ordinances could be challenged under the Act, allowing
religious institutions and organizations to ignore requirements concerning
parking restrictions, drainage requirements, setback requirements, noise
limits or tree ordinances. Activities beyond worship services for religious
institutions can be protected by the Act, including schools, childcare, senior
centers, theaters, coffeehouses, and fitness facilities.

Civil Liberties for Urban Believers  Many cases are making their way through the courts interpreting this Act.
‘(’%i'tcyiffzgg'scf‘gmz F3d752|n one case, a federal appellate court held thatacE OUS O Ei D1 OE
use and other approval processes on the location of churches in
TT7T OAOGEAAT OEAT UITETC AOAAO AEA 1
religious exercise in violation of the Act, as the restrictions did not render
impracticable the use of real property in the city for religious exercise,
much less discourage churches from locating in the city.

B. Procedures to adopt or amend zoning

For many reasons, including RLUIPA, it is advisable for the county to
obtain the best technical help available to ensure that the legal
requirements to adopt or amend a zoning ordinance are met (and that the
zoning ordinance is consistent with the comprehensive plan, if any). An
experienced land use attorney, while not required, is certainly desirable.

1.  Proposals or amendments

Minn. Stat. § 394.25, subd. 10. An amendment to official controls such as zoning may be initiated by any
of three groups: the board, the planning commission, or affected property
owners by petition. An amendment not initiated by the planning
commission must be referred to the planning commission, if there is one,
and may not be acted upon by the board until it has received the
recommendation of the planning commission.
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Minn. Stat. § 375.51

Minn. Stat. § 375.51 subd. 2

Minn. Stat. § 394.25 subd.
1Error! Bookmark not
defined.

Minn. Stat. § 331A.02; 331A.04

2.  Public hearing

A public hearing must be held by the board or the planning commission
before a zoning ordinance, or any official control, may be amended.

3. Notice of public hearing

a. Published notice

A notice of hearing must be published in the official newspaper of the
county not less than ten days before the public hearing.

b. Other written notice

It is recommended that written notice of public hearings on amendments
to official controls be sent to the governing bodies of all towns and
municipalities located within

the county.

4. Adoption

Following the public hearing, the planning commission reviews the
proposed zoning ordinances or amendments and comments from the
public hearing, and makes any appropriate and reasonable revisions. The
planning commission then presents the zoning ordinances or amendments
in final draft form along with a report to the board.

All official controls must be passed by ordinance, and thus must be
adopted by a majority vote of the board.

5. Publication

After adopting new zoning ordinances or amending existing ones, the
board must publish them at least once, as part of the proceedings of the
meeting, in the official newspaper of the county.

C. Particular zoning: floodplains, shorelands,
soils, wetlands, resorts, and feedlots

Some land is subject to special protection under Minnesota law.
Floodplains, wetlands, shorelands, and feedlots must be addressed
separately from other types of lands.

1. Floodplains and shorelands
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Minn. Stat. ch. 103F (water Local units of government are required to adopt floodplain management
protection). ordinances, which include:

Minn. Stat. § 103F.121 subd. 1 . . .
(floodplain) o the delineation of floodplains and floodways;

e the preservation of the capacity of the floodplain to carry and
discharge regional floods;

¢ the minimization of flood hazards; and
e the regulation of the use of land in the floodplain.

Minn. Stat. 8§ 103F.201, 211 The commissioner of natural resources has established a number of
standards and criteria for the subdivision, use, and development of
shoreland. These criteria offer guidance for preserving and enhancing the
quality of surface waters, preserving the economic and natural
environmental values of shorelands, and providing for the wise use of
water and related land resources of the state.

_ Counties must adopt a shoreland conservation ordinance that meets the
Minn. Stat. § 103F.215 standards established under minn. stat. s103F.211. If the county does not adopt
an ordinance, the commissioner will adapt a model ordinance to the

_ county, at the expense of the county.
Minn. Stat. § 103F.227.

Counties must allow existing resorts to maintain and replace structures
within the current footprint and replace structures damaged by fire or
natural disaster, if the application for a building permit is made within 180
Minnesota Shoreland days of the damage or loss. Even if ownership changes, existing resorts
Management Resource Guide may continue as long as they are properly licensed, permitted and
controlled or managed by the licensee.

The Minnesota Shoreland Management Resource Gaiake other river and
lake management information is available online at:
www.shorelandmanagement.org.

2. Soil loss

Minn. Stat. § 103F.405 Soil loss ordinances are encouraged, but not required. The soil loss
ordinance must use the soil loss tolerance for each soil series described in
the United States Soil Conservation Service Field Office Technical Guide to
determine the soil loss limits, but the soil loss limits must be attainable by
the best practicable soil conservation practice.

Minn. Stat. 88 103F.415, 421 A person may not cause, conduct, or authorize an activity that causes
excessive soil loss. The statutes provide procedures for enforcing this
provision against landowners responsible for soil loss.
4EA OTEI AT A xAOAO Ai 1T OAOOGAOQCEIT A
specific locations is also useful when making other land use decisions.
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Minn. Stat. § 394.25

Minn. Stat. § 394.27 subd. 7

Minn. Stat. § 394.27 subd. 5,
Minn. Stat. § 394.27, subd. 9

3. Feedlots
Feedlot zoning ordinances must comply with additional procedures.

If a county considers adopting a new or amended feedlot ordinance, it
must notify the Pollution Control Agency and commissioner of Agriculture
at the beginning of the process, no later than the date notice is given of the
first hearing proposing to adopt or amend an ordinance purporting to
address feedlots.

A local zoning ordinance that requires a setback for new feedlots from
existing residential areas must also require that new residential areas have
the same setbacks from existing feedlots in agricultural districts. This
requirement does not pertain to a new residence built to replace an
existing residence. A county may grant a variance from this requirement
under section 394.27, subdivision 7.

At the request of the board, the county must prepare a report on the
economic effects from specific provisions in the feedlot ordinance.
Assistance with the report, in the form of a template, is available from the
commissioner of Agriculture, in cooperation with the Department of
Employment and Economic Development. Upon completion, the report
must be submitted to the commissioners of employment and economic
development and agriculture along with the proposed ordinance.

The county board may request that the Pollution Control Agency and the
commissioner of Agriculture review, comment, and make
recommendations on the environmental and agricultural effects from a
proposed feedlot ordinance.

D. Changes from the zoning ordinance

1. Variances

Variances are an exception to rules laid out in a zoning ordinance. They
are permitted departures from strict enforcement of the ordinance as
applied to a particular piece of property if strict enforcement would cause
OEA 1 précthed dificulties or particular hardship8 &

The law provides that requests for variances are heard by the board of
adjustment. All decisions by the board of adjustment in granting variances
or hearing appeals shall be final except that any aggrieved party may
appeal within 30 days to the district court in the county.
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Minn. Stat. § 394.362 subd. 1

In the Matter of Stadsvold{54
N.W.2d 323 (Minn. 2008).

In the Matter of Stadsvold/54
N.W.2d 323 (Minn. 2008).

Minn. Stat. § 394.27 subd. 7

CHAPTER 14

The applicant for a variance which, in the opinion of the board of
adjustment, may result in a material adverse effect on the environment
may be requested by the board to demonstrate the nature and extent of the
effect.

The Minnesota Supreme Court has distinguished between two types of
OAOEAT AAON OOOA OAOEAT AAGS AT A OA
use of land other than that prescribed by zoning regulatiol O Bod example,
a use variance would be required to build a multi-unit dwelling in an area
zoned fosingle familyuse. | T AOAA OAOEAT AA DPAOO
OOAE AO AOAAh EAECEOh OAOAAAENm AA
example, if an area was zoned to require a setback of 100 feet, an area
variance would be necessary to build past the setback requirement.

Under the statutory particular hardship standard for a use variance, a
landowner is entitled to a use variance if, and only if, the facts satisfy the
three-factor test for hardship, which are:

e The property cannot be put to a reasonable use if used under
the conditions allowed by the official controls.

e The plight of the landowner is due to circumstances unique to
the property not created by the landowner. The uniqueness
generally relates to the physical characteristics of the particular
piece of property and economic considerations alone cannot
create an undue hardship.

e thevariance, if granted, will not alter the essential character of
the locality. This factor generally contemplates whether the
resulting structure will be out of scale, out of place, or
otherwise inconsistent with the surrounding area.
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In the Matter of Stadsvold/54
N.W.2d 323 (Minn. 2008).

Minn. Stat. § 394.27, subd. 7.

City of Maplewood v. Valiukas
1997 WL 53031, CO-96-1468
(Minn. Ct. App. Feb 11, 1997).

Mohler v. City of St. luis Park
643 N.W.2d 623 (Minn. Ct. App.
2002).

Nolan v. City of Eden Prairi€10
N.W.2d 697 (Minn. Ct. App.
2000).

Graham v. Itasca County Planning
#1 1 1,601 N.w.2d 461 (Minn.
Ct. App. 1999).

Stotts v. Wright County478
N.W.2d 802 (Minn. Ct. App.
1992).

Under the practical difficulties standard, the county must take into account
the following factors in determining whether to grant an area variance: (1)
how substantial the variation is in relation to the requirement; (2) the
effect the variance would have on government services; (3) whether the
variance will effect a substantial change in the character of the
neighborhood or will be a substantial detriment to neighboring properties;
(4) whether the practical difficulty can be alleviated by a feasible method
other than a variance; (5) how the practical difficulty occurred, including
whether the landowner created the need for the variance; (6) whether, in
light of all of the above factors, allowing the variance will serve the
interests of justice.

4EA -ETTAOT OA 30POAI A #1 OO0 -the#EB AR
OAOEAT AAO theiEA ADB A BIAOK AtheAadt Gaiance indans £
the work for which the variance was sought had already been completed at
the time the variance was sought. The Minnesota Supreme Court has
intimated that the following factors should be considered by the county for
after-the-fact variances, in addition to either the hardship or practical
difficulties standards: (1) whether the applicant acted in good-faith or
attempted to comply with the ordinance; (2) whether a substantial
investment of money has been made; (3) whether construction is fully
completed; (4) whether there are similar structures in the area; and (5)
xEAOEAO OEA AT O1 OUGO AAT AEEOO AOA
the applicant is required to comply with the ordinance.

A landowner who purchased land knowing a variance would be necessary
in order to make the property buildable is not barred from requesting a
variance on the grounds the hardship was self-imposed.

In granting a variance, the county may attach conditions, but the conditions
must be reasonable and bear some relationship to the purpose of the
variance.

Broad discretion is permitted when denying a request for a variance, but
there must be legally sufficient reasons for the denial. The board of
adjustment must make findings concerning the reasons for the denial or
approval and the facts upon which the decision was based. The findings
must adequately address the requirements. Best practice suggests seeking
specific legal advice from the county attorney before making decisions on
requests for variances.

An applicant for a variance is not entitled to a variance merely because
similar variances were granted in the past.
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Mohler v. City of St. Louis Park,
643 N.W.2d 623 (Minn. Ct. App.
2002)..

Minn. Stat. § 394.27 subd. 7

Kismet Investors v. County of
Benton,617 N.w.2d 85 (Minn.
2000).

Minn. Stat. § 394.25, subd. 10.

Minn. Stat. § 394.25, subd. 10.

See Part I11. The 60-day rule

Sun Oil Co. v. Village of New Hop
300 Minn. 326, 220 N.W.2d 256
(Minn. 1974).

Honn v. City of Coon Rapj&i3
N.W.2d 409 (Minn. 1981).

lowa Coal Mining Co. v. Monroe
County, lowa257 F. 3rd 846 (8th
Cir. 2001).

Interstate Power Co v. Nobles
County,617 N.W.2d 566 (Minn.
2000).

Tollefson Dev., Inc. v. City of Elk
River, 665 N.W.2d 554 (Minn. Ct.
App. 2003).

CHAPTER 14

Error by county staff in approving plans does not constitute undue
hardship entitling a person to a variance. While the result might be harsh, a
county cannot be estopped from correctly enforcing a zoning ordinance
even if the property owner relies to his or her detriment on prior county
action.

No use variance may be granted if the use is prohibited in a zoning district.
A county may grant use variances when a use is not prohibited in the
zoning district, but the use is limited by another portion of the zoning
ordinance. The requirements of particular hardship and other statutory
requirements still apply to use variances.

2. Rezoning

Because counties have the authority to amend their official controls, they
may rezone or grant changes in the zoning designation of a particular
parcel of property. Note however, that all the procedures for amendments
to the zoning ordinance apply. Since a zoning ordinance must consist of
text and maps, both must change in a rezoning.

The planning commission, county board, or a an individual landowner (by
petition) may initiate a rezoning. If a request for rezoning does not come
from planning commission, the matter must go to the planning commission
for study and report. Care should be taken so that the 60-day rule
discussed previously is not violated, resulting in an automatic granting of
the rezoning.

Rezoning is a legislative act and needs only to be reasonable and have
some rational basis relating to public health, safety, morals, or general
welfare. However, a rezoning decision must be supported by evidence that
indicates it has a rational basis. A citizen cannot obtain a vested right in the
zoning of their property.

Courts may allow a rezoning even after an application for a permit has
been made. For example, a business applies for mining permit but the
county rezones the area and mining is no longer a permitted use in that
district. If the party applying for the mining permit has taken no steps to
begin mining, before the rezoning occurs a court may uphold the decision
to rezone the district. However, this is not always the case z in this
complicated area of law; counties should seek legal advice prior to
rezoning especially where there are pending requests for a land use-
related permit.
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Minn. Stat. § 394.305

Chase v. City of Minneapol&)1
N.W.2d 408 (Minn. 1981).

Rose Cliff Landscape Nursery v.

City ofRosemount467 N.W.2d
641 (Minn. Ct. App. 1991).

Stodola v. City of Oron@994 WL
272900, C2-93-2445, (Minn. Ct.
App. 1994).

Minn. Stat. § 394.22, subd. 7

Minn. Stat. § 394.301, subd. 1

Minn. Stat. § 394.301, subd. 2

Minn. Stat. § 394.26

A person who applies for a permit to construct four or more residential
units on a site located on land zoned for agricultural use? or on
agricultural land in a county that does not have a comprehensive land use
or zoning plan? must provide notice to each owner of agricultural real
property within 5,000 feet of the perimeter of the residential development
within ten business days of the submission of the application. The notice
may be delivered by first class mail, in

person, or by publication in a newspaper of general circulation within the
affected area and must include information on the number of residential
units.

E. Specific uses

1. Permitted uses

Permitted uses are those that the zoning ordinance allows. It is generally
arbitrary and unlawful to deny a building permit for a permitted use unless
the zoning of the property is subsequently changed to prohibit that use.

2. Accessory uses

Accessory uses are those uses that cannot stand alone and must be
accompanied by a principal, permitted use. For example, a garage may be
an accessory use in a residential area.

3. Conditional uses

Conditional uses are those activities that would not generally be
appropriate in a zoning district but may be allowed with appropriate
restrictions upon a finding that (1) certain conditions as detailed in the
zoning ordinance exist, (2) the use or development conforms to the
comprehensive land use plan of the county, and (3) the development is
compatible with the existing neighborhood. The county board may
designate certain types of developments as conditional uses under zoning
regulations by ordinance.

Before a CUP is granted, a county must provide notice and a public hearing.
A notice of the time, place and purpose of the hearing must be published in
the official newspaper of the county at least ten days prior to the day of the
hearing. Notice must also be given to owners of record within 500 feet of
the affected property in incorporated areas. In unincorporated areas,
notice must be given to owners of record within one quarter mile of the
affected property, or to the ten properties nearest to the affected property,
whichever would provide notice to the greatest number of owners.
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Trisko v. City of Waite Parl666
N.W.2d 349 (Minn. Ct. App.
1997).

Minn. Stat. § 394.362 subd. 2

In re Livingood 594 N.W.2d 889
(Minn. 1999).

State ex rel[Howard v. Village of
Roseville70 N.W.2d 404 (Minn.
1955).

Mobhler v. City of St. Louis Park,
643 N.W.2d 623 (Minn. Ct. App.
2002).

Minn. Stat. § 394.301, subd. 3

Northpointe Plaza v. City of
Rochester465 N.W.2d 686
(Minn. 1991).

A.G. Op. 59a-32 (February 27,
1990).

See Part 5 Interim Uses

SuperAmerica Group, Inc. v. City
of Little Canada539 N.W.2d 264
(Minn. Ct. App. 1995).

Schwardt v. County of Watavan,
656 N.W.2d 383 (Minn. 2003).

Yang v. County of Carves60
N.W.2d 828 (Minn. Ct. App.
2003).

Citizens for a Balanced City v.
Plymouth Congregational Church
672 N.W.2d 13 (Minn. Ct. App.
2003).
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N.W.2d 59 (Minn. Ct. App. 2001).

Citizens for a Safe Grant v. Lone
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N.W.2d 796 (Minn. Ct. App.

2001).
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The county must grant the conditional use permit (CUP) if the applicant
satisfies all the conditions. An applicant for a CUP is entitled to one when
the controlling land use ordinances authorize the use, and there is
evidence of the need for the permit. Neighborhood opposition, alone, does
not authorize the rejection of an application for a CUP.

The applicant for a conditional use permit which, in the opinion of the
planning commission, may result in a material adverse effect on the
environment may be requested by the board to demonstrate the nature
and extent of the effect.

When a local government denies a landowner a CUP without sufficient
evidence to support its decision, a court can order the issuance of the
permit subject to reasonable conditions.

Issuance of a CUP by mistake does not prevent the county from enforcing
the ordinance once it is aware of the violation. The county can enforce the
zoning ordinance and require the landowner to follow the ordinance and in
most situations, will not incur liability for costs that occur as a result of the
mistake.

Conditional uses remain in effect indefinitely as long as the use complies
with the conditions. There is a constitutionally protected property interest
in a CUP and that interest runs with the land.

Time restrictions on CUPs are likely not valid. Consider using an interim
use permit or a licensing ordinance in these situations, instead of issuing a
limited time CUP.

A governing body may deny a CUP for reasons relating to public health,
OAZEAOUR AT A CAT AOAT xAl ZAOAh 1T 0O A
plan? even if the zoning ordinance does not specify these reasons.

A court reviews a decision on a CUP independently to see whether a
reasonable basis exists for the decision, or whether the decision is
unreasonable or arbitrary. A denial of a CUP is arbitrary where the
proposed use meets the requirements specified by the relevant zoning
ordinance and the reasons for the denial have no factual basis in the
record. Again, once an applicant meets the requirements for granting a
CUP, approval of a permitted use follows as a matter of right.

A CUP may not be granted for a use prohibited in the zoning district.

Citizens may bring a lawsuit to prevent a use when a governmental unit
fails to enforce the conditions, as described in the local ordinance, for a
CUP.

HANDBOOK FOR MINNESOTA COUNTIES

This chapter last revised 12/3/2009 1:21


http://www.lawlibrary.state.mn.us/archive/ctappub/9707/c09786.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/9707/c09786.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/9707/c09786.htm
http://www.revisor.leg.state.mn.us/bin/getpub.php?type=s&year=current&num=394.362
http://www.lawlibrary.state.mn.us/archive/supct/9811/c298262.htm
http://www.lawlibrary.state.mn.us/archive/supct/9811/c298262.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0205/c9011534.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0205/c9011534.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0205/c9011534.htm
http://www.revisor.leg.state.mn.us/bin/getpub.php?type=s&year=current&num=394.301
http://www.lmc.org/AttorneyGeneralOpinions/1990-1999/1990/February/19900227-AGOP-59a32.pdf
http://www.lmc.org/AttorneyGeneralOpinions/1990-1999/1990/February/19900227-AGOP-59a32.pdf
http://www.lawlibrary.state.mn.us/archive/supct/0302/c8011136.htm
http://www.lawlibrary.state.mn.us/archive/supct/0302/c8011136.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0305/op021460-0520.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0305/op021460-0520.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0305/op021460-0520.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0312/opa030190-1202.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0312/opa030190-1202.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0312/opa030190-1202.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0312/opa030190-1202.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0109/c80135.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0109/c80135.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0109/c80135.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0104/c9001247.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0104/c9001247.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0104/c9001247.htm
http://www.lawlibrary.state.mn.us/archive/ctappub/0104/c9001247.htm

Minn. Stat. § 394.22, subd. 8

Minn. Stat. § 394.21, subd. 1la

*AEASOR , OABH, )
284 F.3d 884 (8t" Cir. 2002).

Minn. Stat. § 394.21. subd 3
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511 N.W.2d 738 (Minn. 1994).

County of Freeborn v. Claussen,
295 Minn. 96, 203 N.w.2d 323
(1972).
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statutes do not recognize special use permits, and the courts would likely

apply the same requirements for their issuance as those for conditional
uses specified above.

F. Nonconformities

Nonconformities are uses, structures, or lothat were in existence or
authorized before the adoption of current zoning regulations and thus do
not comply with the current zoning ordinance. A county may not enact,
amend or enforce an ordinance that eliminates a use which use was lawful
at the time of its inception. In most cases, nonconformities cannot be
amortized or phased-out. This prohibition does not apply, however, to
adults-only bookstores, adults-only theaters or similar adults-only
businesses, as defined by ordinance. Nor does it prohibit a county from
enforcing an ordinance providing for the prevention or abatement of
nuisances, or eliminating a use determined to be a public nuisance.

Nonconformities are those uses, structures or lots that legally existed prior
to the creation of the zoningAE OOOEAO AT Ah ET OAAI
property rights, are allowed to continue even though they are now illegal.
One reason for identifying nonconformities in a zoning ordinance is to
secure their gradual or eventual elimination. Besides being allowed to
remain in effect, nonconformities also escape requirements subsequently
enacted, such as setback requirements. A zoning ordinance may be
amended to identify new nonconformities thus making what was once
permitted into a nonconformity if there is a reasonable basis for this

decision.

While nonconformities must be allowed to continue, a zoning ordinance
may prohibit them from being expanded, extended or rebuilt in certain
situations. Restrictions on nonconformities are specifically addressed in
state statute.

1:22

This chapter last revised 12/3/2009 HANDBOOK FOR MINNESOTA COUNTIES


http://www.revisor.leg.state.mn.us/stats/394/22.html
http://www.revisor.leg.state.mn.us/stats/394/21.html
http://www.ca8.uscourts.gov/opndir/02/03/011869P.pdf
http://www.ca8.uscourts.gov/opndir/02/03/011869P.pdf

Minn. Stat. § 394.36

Minn. Stat. § 394.36 subd. 4

Minn. Stat. § 394.36 subd. 1b

Minn. Stat. § 394.36 subd. 1a

Minn. R. pts. 6105.0351 to
6105.0550.

Minn. Stat. § 394.34.

Duncanson v. Boardf
Supervisors551 N.W.2d 248
(Minn. Ct. App. 1996)
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Any nonconformities may be continued unless the nonconformity or
occupancy is not used for a period of more than one year or the
nonconforming use is destroyed by fire or other peril to the extent of
greater than 50 percent of its market value.

Nonconforming homestead and nonhomestead residential real estate and
seasonal residential real estate occupied for recreational purposes may be
continued, including through repair, replacement, restoration,
maintenance, or improvement, but not including expansion. In addition, if
the nonconforming use is destroyed by fire or other peril to the extent of
greater than 50 percent of its market value, they may be continued if a
building permit has been applied for within 180 days of when the property
is damaged. In this case, the board may impose reasonable conditions upon
a building permit in order to mitigate any newly created impact on
adjacent property.

Counties can regulate the repair, replacement, maintenance, improvement,
or expansion of nonconforming uses and structures in floodplain areas to
maintain eligibility in the National Flood Insurance Program. State law
specifically authorizes regulation of nonconforming uses to mitigate
potential flood damage or flood flow.

Notwithstanding statutory restrictions on nonconformities, Minnesota
Rules may allow for the continuation and improvement of substandard
structures in the Lower Saint Croix National Scenic Riverway.

The state statute on nonconformities supersedes any conflicting language
in a zoning ordinance.

G. Interim ordinances

Counties may use an interim ordinance, also commonly known as a
moratorium, to protect the planning process. Such ordinances are
appropriate if the board needs time to more carefully consider local land
use issues before certain developments occur.

Note: The law states that a county may adopt an interim ordinance if a
study is being conducted or is going to be conducted, if a hearing has been
held or is scheduled for the purpose of considering adoption or
amendment of a comprehensive plan or zoning amendment, or if an
annexation has occurred. In these situations, the board may adopt a
temporary interim zoning map or temporary interim zoning ordinance to
classify and regulate uses and related matters as constitutes the
emergency. No notice is generally necessary before an interim ordinance is
enacted, although counties may be well-advised to provide notice and
hearing procedures as used for other land use matters.
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Minn. Stat. § 394.34.

Woodbury Place Partners v.
Woodbury, 492 N.W.2d 258
(Minn. Ct. App. 1993).

TahoeSierra Pres. Council, Inc. v.
4AET A 2AC81 05B5A
U.S. 302, 122 S. Ct. 1465 (2002).

Minn. Stat. § 394.25 subd. 7.

Minn. Stat. § 394.25 subd. 7(d).

Minn. Stat. § 394.25 subd. 7(b)

Minn. Stat. ch. 505.

Minn. Stat. § 505.03.

Minn. Stat. § 394.25 subd. 7(b)

The interim zoning is limited to a period of one year from the date it is
effective, although at the end of that year it can be renewed for a second
year.

According to the Minnesota Court of Appeals, the use of an interim
ordinance prohibiting or limiting use of land is generally not compensable
if there is a valid purpose for the interim regulation. In evaluating whether
an interim ordinance is a temporary taking in the nature of a regulatory
taking, courts will look to the parcel as whole. There is no bright-line rule
for regulatory takings; rather, they must be evaluated on a case-by-case
basis.

V. Subdivision regulation

A. Subdivision ordinances, plats and fees

Each county has the authority to adopt an ordinance requiring that a
portion of any proposed subdivision be dedicated to the public or
preserved for public use as parks, recreational facilities, playgrounds,
trails, wetlands, or open space.

If a county adopts a subdivision ordinance, it must also establish a capital
improvement program and adopt a parks and open space plan or have a
parks, trails, and open space component in its comprehensive plan.

Plats are maps of small sections of land that show the location of
individual lots as well as roads and other landmarks.) The platting process
is defined further in minn. stat. ch. 505.

All plats must receive county approval prior to recording them with the
county recorder or registrar of titles. The zoning administrator, or person
given this authority by the board, may approve plats that only show
existing parcels of land or comply with minor county subdivision
procedures; other plats must be approved by the board. Prior to approval
by the board, the board may employ qualified people to check and verify
the plat to determine its suitability from a community-planning standpoint.
The board may require that the applicant pay for the costs associated with
this verification process. A county must approve a preliminary plat that
meets the applicable standards and criteria contained in the county's
zoning and subdivision regulations unless it adopts written findings based
on a record from the public proceedings why the application shall not be
approved.
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Minn. Stat. § 394.25 subd. 7.

Minn. Stat. § 394.25 subd. 7(f)

Minn. Stat. § 394.25 subd. 7(g)

Minn. Stat. § 394.25 subd. 7(k)

Minn. Stat. § 394.25 subd. 7(n)

Minn. Stat. § 394.25 subd. 7(0)

Minn. Stat. § 394.25 subd. 7(e)

Minn. Stat. § 394.25 subd. 7(i)

Minn. Stat. § 394.25 subd. 7(j)

CHAPTER 14

B. Dedication of public lands

Counties have the authority to require, as part of the subdivision
regulations, that a portion of any proposed subdivision be dedicated to the
public or preserved for public use as parks, recreational facilities,
playgrounds, trails, wetlands, or open space. As an alternative, counties
may accept money instead of land for some or all of the new lots created in
A OOAAEOEOEI TN OOAOA 1 Ax OAEAOO
the law sets the following specific restrictions:

e Inestablishing the portion to be dedicated or preserved or the per
lot cash fee, the controls must consider the open space, park,
recreational, or common areas and facilities that the applicant
proposes to reserve for the subdivision.

e The county must reasonably determine that it will need to acquire
that portion of land for the recreational and environmental
purposes as a result of approval of the subdivision.

e A county cannot deny subdivision approval based solely on an
inadequate supply of parks, playgrounds, trails, wetlands or open
space within the county.

Previously subdivided property from which a park dedication has been
received is exempt from park dedication requirements. If, as a result of
resubdividing the property, the number of lots is increased, then the park
dedication or per lot cash fee must apply only to the net increase of lots.

A county must not require a dedication of a portion of a proposed
subdivision or a payment in lieu of dedication in a town or city that has
adopted a requirement to dedicate or a payment in place of dedication as a
provision of the town or city's subdivision regulations.

1. Cash fees in lieu of dedicated land

A county may choose to accept a cash fee from the applicant for some or all
of the new lots created in the subdivision. If a county accepts fees in lieu of
dedicated lands, the following provisions apply:

e Cash payments received must be placed in a special fund to be
used only for the purposes for which the money was obtained.

e Cash payments received must be used only for the acquisition and
development or improvemendf parks, recreational facilities,
playgrounds, trails, wetlands, or open space. They may not be used
for operation, maintenance, or redevelopmeaot these facilities.
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Minn. Stat. § 394.25 subd. 7(m) e The county must use at least 75 percent of the funds collected in
the township or city where the collection of funds occurs, where
applicable. The remainder of the funds may be used by the county
only for parks and trails connectivity and accessibility purposes.

0 However, the township board or city council may agree to
allow the county to use these funds outside of the
township or city. In this case, funds must be used in a
manner consistent with the county parks, trails, and open
space capital improvement plan or the county parks and
open space component in its comprehensive plan.

Minn. Stat. § 394.25 subd. 7(p) 0 Acounty may negotiate an agreement with a town or city
to share the revenue generated from dedications or fees.

Minn. Stat. § 394.25 subd. 7(1) e Approval of a subdivision may not be conditioned on an agreement
to waive the right to challenge the validity of a fee.

C. Review of proposed subdivisions

Subdivision regulations must address procedural matters, such as what is
required in an application, the preliminary and final review process, the
approval/disapproval process, and coordination with other affected
political subdivisions and state agencies.

Some flexibility is allowed in the administration of the preliminary and
final review process, and in the approval/disapproval process. For
example, the subdivision regulations may consolidate the procedures. The
review process may be delegated to the planning commission, but the
board is responsible for final approval or disapproval.

Minn. Stat. § 394.30 subd. 5

Minn. Stat. § 394.26 subd. 1a Prior to any subdivision, a public hearing is required. Notice of the hearing
must be published in the official newspaper at least 10 days prior to the
hearing date.

Minn. Stat. § 505.03. Preliminary plat. Following the pre-application meeting, the applicant
typically prepares a preliminary map or plat of the proposed subdivision.
The map should include the location and approximate dimensions of the
lots, easements, streets, public utilities, and other public lands on and
adjacent to the tract. This preliminary plat should go to the planning
commission with all the specific information about the proposal. Before
making a decision, the agency should solicit comments and
recommendations from other interested groups and individuals, and hold

Minn. Stat. § 394.25 subd. 7(b) a public hearing on the matter. A county must approve a preliminary plat
that meets the applicable standards and criteria contained in the zoning
and subdivision regulations unless it adopts written findings based on a
record from the public proceedings why the application shall not be
approved.
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Minn. Stat. § 505.03, subd. 2. Referral to county engineer or state department of transportation. At
least 30 days prior to taking final action on a preliminary plat, the
proposed preliminary plat must be presented to the commissioner of
Transportation, if the plat includes or borders on a trunk highway. Within
five days after receiving the preliminary plat, the county must submit it to
the county engineer, if the plat includes or borders on an existing or
proposed county road. The commissioner of Transportation and the
county engineer must report any comments and recommendations to the
counties within 30 days. Counties are required to adopt guidelines for
review by the county engineer. No preliminary plat may be approved until
these comments and recommendations are received and considered. This

Minn. Stat. § 505.12. requirement does not extend the timelines under the planning act or the
60-day rule, if it applies to preliminary plat approval. Within 10 days after
approval of the preliminary plat, notice explaining how the comments and
recommendations have been met must be sent to the commissioner.

Final plat. The planning commission reviews the final proposed plat to
determine its conformance with the approved preliminary plat. Following
a public hearing, the board should review the entire project, including
plans and specifications. The board accepts the final plat by resolution, and
files it with the county recorder.

PTL,LCCv. Chisago CountyBd. Acl O OU Al AOA 1T & Al i

Minn. Stat. § 505.176.

i EOOETTAOO AT (
for preliminary plat approval based solely on the comprehensive plan

2003).
) where the ordinance deemed the use a permitted one.

Semler Constr., Inc. v. City of After a plat is preliminarily approved, the county cannot require further

Hanover 667 N.W.2d 457 (Minn. PSRy . . . .

Ct. App. 2003) significant changes. An interim ordinance or moratorium cannot prevent
final approval of a subdivision application that has been given preliminary
approval.

West Circle Properties LLC v. Hal The county recorder may refuse to file the plat if it has not been approved
634 N.W.2d 238 (Minn. Ct. App.

2001). by the board.

Minn. Stat. § 394.27 subd. 7 Variances to subdivision regulations may be allowed; the board of appeals
Nolan v. City of Eden Prairi6]0 I AU _O| O‘A':B:O‘ O,E'BL‘E,.O..OO,AI,A,,AA ..I,A.:T,O,A,QEAI
N.W.2d 697 (Minn. Ct. App. control6 xEEAE ET Al OAAO OOAAEOEOEIT ¢
2000).
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Minn. Stat. § 394.361 subd. 1

Minn. Stat. § 394.361 subd. 2

Minn. Stat. § 394.361 subd. 4

Minn. Stat. § 394.361 subd. 3

Minn. Stat. § 394.26

VI. The official map

As a planning tool, official maps ensure that land the counties needs for
street widening, street extensions, future streets, local airports and other
public purposes will be available at basic land prices. To accomplish this,
counties have authority to adopt official maps which show existing public
land and facilities and other land needed for future public purposes,
including public facilities. The official map is different than a zoning map.
While the planning commission can prepare the map, the board must
approve the map and enact it by ordinance before it has any legal effect.

4EA AT O1 O Wwadibande ¢hbull requidedprospective builders to
furnish a plan showing the location of their property with reference to the
nearest existing streets and property lines in order to meet set-back
requirements. If any proposed building would encroach on land reserved
for public purposes, the board should deny the land use permit.

The board of adjustment may grant a land use permit on land reserved for
public purposes if it finds that the entire property cannot yield a
reasonable return to the owner unless the building is allowed and that
balancing the interest of the county in preserving the integrity of the
official map and the comprehensive plan and interest of the owner of the
property in the use of the property and in the benefits of ownership, the
issuance of such permit is required by considerations of justice and equity.

If the board grants the land use permit, it must specify the exact location,
ground area, height, and all other details of the building in question. If the
board of adjustment grants the permit, the county board has six months to
acquire the affected property by use of eminent domain proceedings. If the
county does not act within six months, the permit shall be issued provided
the application complies with all other ordinances.

Official maps do not give a county any right to acquire the areas reserved
on the map without payment. When the county is ready to proceed with
the opening of a mapped street, the widening and extension of existing
mapped streets, or for aviation purposes, it still must acquire the property
by gift, purchase, or condemnation. It need not, however, pay for any
building or other improvement erected on the land without a permit or in
violation of the conditions of the permit.

Public hearings on proposed official maps and amendments thereto shall
be held in accordance with section 394.26 (see sec. IV.B for more detail).
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Minn. Stat. § 394.24 subd. 2

Minn. Stat. § 394.32

Minn. Stat. § 394.32 subd. 3

Minn. Stat. § 462.3595.

Minn. Stat. § 462.36.

Minn. Stat. § 394.33 subd. 1
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VII. Relationship to other levels of
government

A. Cities

Zoning and other official controls adopted by a board may apply to and be
binding upon areas within the incorporated limits of a municipality, when
requested by the municipality.

The governing body of any municipality may contract with the county
board for planning and zoning services to be provided by the county. The
contract between the governing body of the municipality and the board
may provide among other things for joint county-municipal planning
activities, or it may designate the board as the planning agency for the
municipality. The municipality may request a county board to prepare a
comprehensive

plan for the municipality, to include the area within the municipality in a
countywide comprehensive plan, or to prepare official controls to apply to
the area within the municipality.

A comprehensive plan prepared in this way shall not be binding until
official controls are adopted by the municipality in accordance with the
plan, or until the county adopts official controls when requested by the
municipality.

A municipality may at any time, by resolution of the city council, take over
planning functions, including adoption and enforcement of official controls,
with respect to areas within its corporate limits for which a county has
adopted official controls.

Cities must record certified copies of all zoning ordinances, subdivision
regulations, amendments, official maps, conditional use permits, and
variances with the county recorder or register of titles. All of the
documents must include the legal description of the property to which

they apply.

B. Towns

The governing body of any town? Including any town with the powers of a
statutory city pursuant to law? may not enact or enforce official controls
inconsistent with or less restrictive than the standards prescribed in the
official controls adopted by the county board. The town may, however,

AT AAO T £EEAEAT AT1 0011 O OEAO AOA
they are still consistent with its comprehensive plan.

HANDBOOK FOR MINNESOTA COUNTIES

This chapter last revised 12/3/2009 1:29


http://www.revisor.leg.state.mn.us/stats/394/24.html
http://www.revisor.leg.state.mn.us/stats/394/32.html
http://www.revisor.leg.state.mn.us/stats/394/32.html
http://www.revisor.leg.state.mn.us/stats/462/3595.html
http://www.revisor.leg.state.mn.us/stats/462/36.html
http://www.revisor.leg.state.mn.us/stats/394/32.html

Minn. Stat. § 394.33 subd. 2

3,3 080EED 08 ,#
511 N.W.2d 738 (Minn. 1994).

Itasca County v. Roden268
N.W.2d 423 (Minn. 1978).

Minn. Stat. § 394.37

City of Hibbing v. Barattp620
N.W.2d 58 (Minn. Ct. App. 2000).

Citizens for a Safe Grant v. Lone
| AE 3D OO®R4AT 6 O
N.W.2d 796 (Minn. Ct. App.

2001).

Bateman v. City of La Crescent
2000 WL 979105, C5-99-1979
(Minn. Ct. App. Jul. 18, 2000).

State v. Dorn1999 WL 153792,
C6-98-2001 (Minn. Ct. App. Mar,
23,1999).

Minn. Stat. § 145A.04, subd. 7-8

01T ATTEITC O :ITTE
Bemidji Township v. Schneider
2000 WL 760518 (Minn. Ct. App.
Jun, 13, 2000).

Village of v. Olech582 U.S. 562,
120 S Ct. 1073 (2000).

The governing body of any municipality may contract with the county
board for planning and zoning services in the manner described in minn. stat.
§394.32 (See above).

VIII. Enforcement

Courts construe zoning ordinances according to their plain meaning and in
favor of the property owner.

Violation of a zoning ordinance may be stopped. Violation of a land use
ordinance is a misdemeanor or petty misdemeanor, as specified in the
ordinance. A county may seek an injunction from a court to enforce an
I OAET AT AA8 #EOEUAT O I AUu Al 01 ci
ordinances. Or, a citizen could bring a lawsuit to force the county to
enforce its zoning ordinance.

A zoning ordinance may provide that each day the violation exists
constitutes a separate offense. Multiple citations are consistent with public
policy because it would be unjust to allow individuals to pay the fine for
the original charge and finish a building project without abiding by the
appropriate codes and ordinances.

Care should be taken when gathering evidence of an ordinance violation.
The zoning administrator or other official should not go onto private
property without permission of the owner or occupant or, if permission is
denied, without a search warrant. However, for serious or imminent
public health threats, provisions exist for the government to take
corrective action prior to seeking a court order.

A claim that a local government is selectively enforcing a land use
ordinance must be based upon impermissible considerations as race,
religion or the desire to prevent the exercise of a constitutional right. An
individual may make a constitutional claim for selective enforcement.
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IX. Making a record and judicial
review

Swanson v. City of Bloomington  To avoid or minimize the costly expenses of litigation, counties should

421 N.W.2d 307 (Minn. 1988). always keep an accurate record of meetings, including any evidence
presented, make findings contemporaneously with any actions taken, and
provide an opportunity for interested parties to speak. Base findings of fact
IT OEA OAAT OA AT A AEOAOOO OEA 1 Ac¢
ordinances. The findings of fact show the board fulfilled its role as judge,
and justifies the decision in regard to the law and facts. The board must not
base its decision solely on neighborhood support or opposition. If these
steps are followed, the county has a clear and complete record that
CATAOAT T U 1 EI EOO OEA Adoti@rdélitninaded OE
the need for additional evidence at trial.

0AT EAAT , AEA 00 Acounty that does not follow the procedures in its own land use

v. County of Crow WinQ999 WL, jinances risks having its decisions reversed by a court.

618232, C5-98-1549 (Minn. Ct.
App. Aug. 17, 1999).

Minn. Stat. ch. 554. While anyone can speak at the public hearing on a land use issue, there is a
new cause of action that discourages public testimony, called tortious
interference with economic relations or strategic lawsuits against public
participation (SLAPs). While Minnesota law seems to protect those who
testify at public hearings on land use matters from these type of lawsuits
(unless their conduct or speech constitutes a separate violation of law or
constitutional rights), threats of being sued may discourage persons who
wish to oppose a land use from testifying.

SuperAmerica Group, Inc. v. City - Boards should avoid making a decision on a land use issue based on citizen
?&%::?;iﬁfiggg;"\’vz" 264 opposition alone. A decision-making body cannot use vague and

speculative opinions and unsubstantiated concerns from citizens as the
Lf\ika;dvé gt{h;ifnvn\/ag:e:aﬂﬁ% AAOCGEO &£ 0 A AAAEOEI 18 (1 xAOAOh Ag
1997). AP point of view may not be necessary if there is a factual basis for the

opposition.
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N.W.2d 59 (Minn. Ct. App. 2001).
BECA of Alexandria LLP v. Count
T £ $1 6¢ci A0 Ag , 0O
607 N.W.2d 459 (Minn. Ct. App.
2000).

In re Livingood 594 N.W.2d 889
(Minn. 1999).

Hurrle v. County of Sherburne,
594 N.W.2d 246, (Minn. Ct. App.
1999).

Minn. Stat. § 15.99.

R.A. Putnam & Assocs. v. City of
Mendota Heights510 N.W.2d
264 (Minn. Ct. App. 1994).

C.R. Invs., Inc. v. Village of
Shoreview304 N.W.2d 320
(Minn. 1981).

Honn v. City of Coon Rapj&i3
N.W.2d 409 (Minn. 1981)
(holding limited by Swanson v.
City of Bloomington421 N.W.2d
307 (Minn. 1988).

Zylka v. Ci of Crystal283 Minn.
192,167 N.W.2d 45 (1969).

Kreuz v. St. Louis County Plannin
Q 11T ET G19g6iWLI &1
469486, C8-96-150 (Minn. Ct.

App. Aug. 20, 1996).

Minn. Stat. § 373.01.

Minn. Stat. § 465.035.

The general standard for review in all land use decisions is whether the

AT AOA8O AAOQEIT xAO OAAOGITAAT A AT A
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presumed arbitrary and unreasonable. Similarly, if the record contains no
findings by the board, the burden of proof shifts to the county to show its

actions were reasonable.

Denials and findings of fact made within a reasonable time are sufficient.
For example, in complex matters a board may ask the county attorney to
draft findings of for the board to adopt at a subsequent meeting when it
denies a land use application. Findings must be legally sufficient and
factually supported.

Note: It is of the utmost importance that the county issue denials and adopt
findings within the 60-day time limit as required by state law (see sec. I1I).

When explicit written findings are made z as to the basis and reasons for a
decision z the courts respect the broad discretion counties have to make
routine decisions and will likely determine the decision is not arbitrary
and capricious.

X. Real estate acquisitions, sales,
and other dispositions

Counties are authorized to acquire real property by purchase, conveyance,
condemnation, lease, or otherwise.

Cogn@ies are’free to hold, manage, congrgl, sell, convgy,’leas‘e, gr‘othervv‘ise
AEODPT OA T £ OAAT AT A PAOOIT Al bPOILB
7EOE OEA AT AOAGO AOOET OEUAOEI T h 1
county conveys land for the public use to another public corporation, any
governmental subdivision, or the Minnesota Armory Building Commission.

Special problems arise in conveying lands held in trust for some specified
public purpose. Usually a statute is necessary to enable a county to sell or
otherwise dispose of lands it holds in trust and uses for a specific purpose.
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Minn. Stat. § 505.01, subd. 1.
Headley v. City of Northfie|@27
Minn. 458, 35 N.w.2d 606
(1949).

Kronshnabel v. City of St. Paul
272 Minn. 256, 137 N.W.2d 200
(1965).

City ofZumbrota v. Stafford
Western Emigration C0290
N.W.2d 621 (Minn. 1980).

10 McQuillin, Municipal
Corporations§ 28.38 (3rd ed.

Revised current through July,
2007).

AG. Op. 469-A-15 (Nov. 20,
1969)

Minn. Stat. § 541.023.
Minn. Stat. § 500.20.

Witchelman v. Mssner250
Minn. 88, 83 N.W.2d 800 (1957).

AG. Op. 469-A-15 (May 15,
1967).

Minn. Stat. § 373.01

Minn. Stat. § 394.30 subd. 5.

Minn. Stat. § 163.11 subd. 4

Minn. Stat. § 163.11 subd. 1

Minn. Stat. § 163.11 subd. 4

CHAPTER 14

For example, if a county dedicates land for a public purpose, such as a park
or square, the county holds the property in trust for the public and has no
power to divert the lands from the uses and purposes of its original
dedication. The land can be used only for the purposes for which it is
dedicated and cannot be sold.

Thus, it is important for counties to examine the language of a deed that
restricts the use of the land to determine if it creates a trust.

I AT O1T Ous O PiI xAO O1T AiITOAU 1 ATA
purpose is a complicated legal consideration. The board should seek the
advice of its attorney prior to authorizing any sale or disposition of the
property.

Generally, a county board can decide to buy or sell property without
seeking permission. The statutes do not require the board to submit the
question to voters. If the county has authorized the planning commission
to review proposals to acquire public land, it must send proposals to the
commission. Sales or leases of property valued at $15,000 or more shall be
made only after advertising for bids or proposals in the county's official
newspaper.

A. Vacating easements, streets and roads

1.  Vacation by counties

When a newly established, relocated, or altered county road is opened

for travel which serves the same purpose as any portion of another county
road, counties may abandon ownership or control of the other road.
Streets are vacated by resolution.

The board shall cause personal service of the resolution to be made upon
each occupant of land through which the vacated portions passed and shall
also post notice of the resolution for at least ten days. A copy of the
resolution together with proof of service and affidavit of posting shall be
filed in the county auditor's office. Within 30 days after the service, any
person claiming to be damaged by the vacation may appeal to the district
court of the county for a determination of damages.
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Minn. Stat. § 163.11 subd. 8 If the road to be vacated abuts or terminates on, or is adjacent to any
public water, the county must send written notice of the petition or
resolution to vacate to the commissioner of Natural Resources, by certified
mail, at least 30 days before the date of the public hearing. The notice
under this subdivision is for notification purposes only and does not create
a right of intervention by the commissioner of natural resources.

AG.Op.59-A-53 (Jan. 13,1977).  \When a county lawfully vacates a street, the owner of the abutting

Minn. Stat. § 160.29. property holds title to the land in the former street (presumably to the
centerline) free of easements either in favor of the public or owners of
other property abutting on the street. Counties may specify the extent to
which a proposed vacation affects existing utility easements, including the
right to maintain and continue utility easements.

If the county actually owns the dedicated street, the resolution vacating the
street does not divest it of its rights to the property. It still may dispose of
the property on which the street was located. It is unusual that a county
would own a street; a county does not gain ownership by plat dedication.

Inre Hull 163Minn 439,204 AnabuttingpOT DAOOU 1 xT A0 xEI OOEEAOO O

N.W. 534 (1925). access) from the vacation of the street may be entitled to compensation.
However, a property owner probably will not prevail on a claim for money
if the only complaint is that the person must travel further or over a poorer
road due to a street vacation.

2.  Vacation by courts

Minn. Stat. § 505.14. For streets in private and in certain platted territories, there is also a
In re Verbick 607 N.W.2d 148 district court procedure for vacation. The street may be vacated only if it is
(Minn. Ct. App. 2000). useless for its original purpose. The courts broadly construe the terms

OOOAT AOGOGe AT A OPOODPI GA8o - AOAI U C
insufficient to show uselessness. Before a court may grant an application,
the mayor of the city or chair of the town board (whichever is applicable)
must receive personal notification of the application at least 10 days before
the court intends to hear the application. If the road to be vacated abuts or
terminates on, or is adjacent to any public water, the commissioner of

. AOOOAI 2A01 OOAAO 1 600 AA CEOAT ¢
intervene in the court proceedings.

B. Establishing streets, roads and cartways

In re Lafayette Dev. Corfs67 When a local government accepts dedication of a roadway designated in its
Té\g%dg ‘;35 %’7”‘3'\?\}'2?7"40 official map, and the roadway is used before and after the dedication, it
(Minnf 1988). forgoes the discretion to refuse use or maintenance of the roadway. No

resolution or ceremony is necessary to signify the road is open.
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Minn. Stat. § 163.11

Minn. Stat. § 163.13

Minn. Stat. 8§ 163.02; 374.11;
38.05;117.012

Minn. Stat. ch. 117.

Kelo et alv. City of New London,

et al.545 US. 469, 125 S. Ct.
2655 (2005).

Minn. Stat. ch. 117.

Minn. Stat. § 117.025 subd. 11

CHAPTER 14

The county board may establish a street by resolution. The resolution shall
contain a description of the highway. In the case of a newly established
highway or the alteration of a highway, the resolution shall also contain a
description of the several tracts of land through which the highway passes,
the names of all persons known by the board to be the owners and
occupants of each tract, and a

description of the right-of-way, if any, needed from each tract and the
interest or estate therein to be acquired. All of the necessary land may be
acquired by purchase, gift, or eminent domain. Any public highway within
the county, other than a trunk highway, municipal state-aid street, or
county state-aid highway, may also be taken over as a county highway by
resolution of the county board.

Any owner of property in the county may petition the board to establish,
alter, or vacate a road. The petition should set forth the beginning, course,
and termination of the road with reasonable definiteness. The petition
should be filed with the county auditor, and will be considered at the next
regular board meeting. The board, after hearing from interested persons,
shall make its decision by resolution. If the petition is denied, the
landowner may appeal to the district court.

C. Eminent domain

1. Background

All counties have the authority to take (or condemn) private property for
public use as long as they pay the landowner reasonable compensation.
Essentially, this is a way to require that an owner sell his or her land to the
county. This procedure requires a formal court action, and the county must
pay the owner for the value of the land or the damages to the land - if the
county is taking only part of the private property, such as for an easement.

a. Public use and public purpose

In the 2005 case Kelo v. City of New London, Corthe United States
Supreme Court held that taking property for economic developmentis a
valid public purpose and that if a local government seeks to exercise its
power of eminent domain for economic development purposes, it should
do so in conjunction with a well thought out economic development plan.

In response to the Kelo decision, the 2006 Minnesota Legislature passed
extensive legislation restricting the power of eminent domain and
increasing compensation to owners.

4EA 1T Ax 1T AOOT xO OEA AAEETEOEIT 1
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Minn. Stat. § 117.025, subd. 6.

Minn. Stat. § 117.025, subd. 7.

Minn. Stat. § 117.025, subd. 7.

Minn. Stat. § 117.027, subds. 1
and 2.

e the possession, occupation, ownership, and enjoyment of the land by
the general public, or by public agencies;

e the creation or functioning of a public service corporation (for
example, a municipal or private utility); or

o the mitigation of a blighted area, remediation of an environmentally
contaminated area, reduction of abandoned property, or removal of
public nuisances.

It also specifically states that the benefits of economic development,
including an increase in tax base, tax revenues, employment, or general
economic health, do not by themselves constitute a public use or public
purpose.

Counties may still use condemnation to alleviate a blighted area; however
OAl ECEOAA AOAAG EO T1x 11TOA 1TAOOI
where half of the buildings are structurally substandard.

O3 000A0OGAMACA ADEGGAET co | AAT O
e The building has been inspected and cited for enforceable housing,
maintenance, or building code violations;

e The building code violations involve specific structural aspects of the
building (i.e. roof, support walls and beams, foundation, internal
utilities, etc.);

e The cited violations have not been remedied after two notices to cure
noncompliance; and

e TEA AT OO O AOOA OEA OEIT 1 AOQEITO
taxable market value for the building (excluding land value).

The law gives local government the authority to seek an administrative

search warrant to enter and inspect a building if there is a reasonable

suspicion that the property violates a specific section of a housing

maintenance or building code, that the violation is ongoing, and that the
owner denies the local government access to the property.

Counties may use recent fire or police inspections, housing inspections,
and exterior indications of deterioration as evidence to support their
suspicions that a building is structurally substandard.

The law prohibits taking non-structurally substandard buildings and
uncontaminated parcels unless there is no other reasonable way to remedy
blight or contamination in the area - and all possible steps are taken to
minimize the taking of such buildings or lands.
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Minn. Stat. § 117.027.

-ETTAOI OBABO . Ax
Domain Law

Minn. Stat. § 117.0412.

Minn. Stat. § 117.226.

In re Wren 699 N.w.2d 758
(Minn. 2005) distinguished by
Instant Teding Co. v. Community
Security Bank715 N.w.2d 124
(Minn. Ct. App. 2006).

42 US.CA. §4601-4655

Minn. Stat. § 117.52, subds. 1-1a.

CHAPTER 14

The law also specifically defines other terms (owner, environmentally
contaminated areas, abandoned property and public nuisance). Additional
resources are available on these legal terms as well as the legal standards a
county must meet when condemning private property.

b. Procedural changes

All land acquisitions must follow the process the state uses to take land for
transportation purposes z and the law also modifies those processes
including but not limited to:

e Requiring exchange of appraisals

e Requiring timely exchange of specific documents between the
parties

The law includes a requirement for a public hearing before a county can
condemn property to mitigate a blighted area, remediate an
environmentally contaminated area, reduce abandoned property, or
remove a public nuisance. In concert with the hearing requirements are
notice requirements. The law requires that counties make specific findings
as to public costs, if any, and public purposes during the process.

If a county determines that property acquired through eminent domain is

no longer needed for a public purpose, it must offer to sell the property

back to the person it was acquired from at the original price or the current
fair market value, whichever is lowest. (The Minnesota Department of
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C. Relocation costs

Both state and federal law protect property owners and tenants who are
required to move because of eminent domain proceedings. Condemning
authorities must pay relocation costs for the people who must move. In
some limited circumstances, owner-occupants may waive relocation
benefits.

If a county receives federal funding for a project the involves the use of
eminent domain, federal law requires that the county pay certain benefits
to people who must move from their homes, farms, or businesses as a
result of the project.

Minnesota law also requires payment of relocation benefits when eminent
domain is used, even if no federal funding is involved. The nature and
amount of these benefits is the same as if federal funds were involved. The
maximum that a county must pay to a relocated business is $50,000.
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Minn. Stat. § 11752, subd. 4. ) £ A PAOOIT 10600 OAITAAOA AOO AT A
the state law now requires that a county must seek resolution using state
contested case procedures and an administrative law judge.

d. Court and compensation costs
Minn. Stat. § 117.031. Yy £ A PAOOT T AEAIT I mltionkdcedingorf addudt hd C
court, and prevails, the court may z and in some situations must z award
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Minn. Stat. § 117.186. State law contains numerous provisions relating to compensation for
losses, including but not limited to:

e (Going concern compensation

¢ Minimum compensation

e Acceptance of replacement properties
e Loss of anon-conforming use

e Loss of driveway access

The use of eminent domain is controversial and complex. A county board
considering the use of eminent domain should consult with the county
attorney well before using this tool for land acquisition.

X. 4EA OOAEET cO6 E
A. The general law

U.S. Const. Amend. V. Both the U.S. Constitution and the Minnesota Constitution forbid the taking
Minn. Const. art. 1 § 13. of private property for public use without just compensation. Zoning and
land use regulations on property may be considered takings if the

Lucas v. South Carolina Coastal regulation goes too far.

Council 505 U.S. 1003, 112 S. Ct.
2886 (1992).

In determining whether a regulation goes too far, the United States
Supreme Court has recognized two distinct classes of regulatory takings:

éucas \l/ ﬁoutg Cgroo:;ina ‘2:232“"' e Categorical takings, in which the regulation denies all economically
ounci]505U.S. 1 ,112S. Ct. - - -

2886 (1992) beneficial or productive use of land.

Penn Cent. Transp. Co. v. City of e Case-specific regulatory takings, which involve consideration of the
New York 438 U.S. 104,98 5. Ct. economic impact of the regulation, the interference with reasonable

2646 (1978).
o7 investment-backed expectations, and the character of the regulation.
Wensmann Realty, Inc. v. City of
Eagan, 734 N.W.2d 623 (Minn.
2007).
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Olsen v. City of Irontqr2001 WL
379010, CX-00-1371 (Minn. Ct.
App. Apr. 17,2001).

Alevizos v. Metropolitan Airports
#1 1 1,208 Minn. 471,216
N.W.2d 651 (1974).

Grossman Invs. v. State by
Humphrey 571 N.W.2d 47
(Minn. Ct. App. 1997).

Minn. Stat. ch. 117.

Northern States Power Co. v.
Minnesota Metro. Counci684
N.W.2d 485 (Minn. 2004).

Johnson vCity of Minneapolis
667 N.W.2d 109 (Minn. 2003).

42 U.S.C.§1983.

Kottschade v. ® of Rochester
319 F.3d 1038 (319 F.3d 1038).

City of Monterey v. Del Monte
Dunes at Monterey526 U.S. 687,
119 S. Ct. 1624 (1999).

Los Amgeles City Council v.
Taxpayers for Vincen66 U.S.
789,104 S. Ct. 2118 (1984).

CHAPTER 14

The Minnesota Supreme Court has recognized a third class of takings that
may occur when the government adopts a land use regulation designed to
benefit a specific public or governmental enterprise. If the regulation is
enacted for the benefit of a government enterprise (airport zoning, for
example), the government must compensate the landowners whose
property has suffered a substantial and measurable decline in market
value as a result of the regulations.

When the government has taken property without formally using its
eminent domain powers, the property owner has a cause of action for
inverse condemnation under the eminent domain laws.

Inverse condemnation is an action against a governmental defendant to
recover the value of property that has been taken in fact by the
government defendant, even though no formal exercise of the statutory
power of eminent domain has been attempted by the taking agency.

Money damages may also be available under a claim that the taking
OET 1 AOGAOG A PAOOI T80 Ai 1 OOEOOOEIT A
Before bringing a takings clause claim in federal court, a property owner
must first attempt to obtain just compensation through inverse
condemnation procedures available in state courts.

The U.S. Supreme Court found that the city of Monterey, Calif., by imposing
more and more rigorous demands each of the five times it rejected
applications to develop a parcel of land, committed a regulatory taking of
the land without paying just compensation or providing an adequate post-
deprivation remedy for the loss. The Court also determined it was
ApPOT POEAOA &£ O A EOOU O1 £ZEET A OE
plan was not reasonably related to legitimate public interests. The issue of
when ajury is required in a takings case was raised in this case. Because of
the extreme circumstances, the Supreme Court held that a jury was
required. Butitis clear that a jury is required only in cases where the facts
and procedural posture are extreme. If the actions of a local government in
dealing with an applicant for a land use permit are so extreme that due
process requires a jury to be appointed, the government should not expect
the jury to be sympathetic to arguments that it acted reasonably.

1.  Zoning ordinances and takings

Counties enact zoning ordinances based on their police powers that allow
them to reasonably promote the public health, safety, morals, and welfare,
which may also include protecting the appearance of their community.
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Penn Cent. Tnasp. Co. v. City of
New York438 U.S. 104, 98 S. Ct.
2646 (1978).

Palazzolo v. Rhode Islan833
U.S. 606, 121 S. Ct. 2448 (2001).

First English Evangelical
Lutheran Church v. Los Angeles
County 482 U.S. 304, 107 S. Ct.
2378 (1987).

TahoeSierra Pres. Council, Inc. v.
4AET A 2AC81 05B5A
U.S. 302, 122 S. Ct. 1465 (2002).

Parranto Bros., Inc. v. City of New
Brighton, 425 N.W.2d 585 (Minn.
App. 1985).

Hubbard Broad. v. City of Afton,
323 N.w.2d 757 (Minn. 1982).

Nollan v. California Coastal
#1 1 1,488U.5.825,107S.Ct.
3141 (1987).

Dolan v. Qy of Tigard 512 U.S.
374,114 S.Ct. 2309 (1994).

Generally, no taking occurs where land use regulation is reasonably
necessary to accomplish a legitimate government purpose.

A taking might occur even when a purchaser buys property and is aware of
a zoning ordinance that may restrict the intended use. However,
AAAECOI OT A DOET AEPI AO AAOEOGAA £&OI
property interest.

If a zoning or land use regulation is so restrictive as to deny property
owners reasonable use of their property, they may recover monetary

damages for the period the restriction was in effect, regardless of the
length of time. This action is referred to as a temporary taking.

A temporary taking is in the nature of a regulatory taking in which courts
will look to the parcel as whole. There is no bright-line rule for regulatory
takings; rather, they must be evaluated on a case-by-case basis.

Minnesota courts have ruled that in order for a taking to occur, the
application of a land use ordinance must deprive the owner of all

reasonable use of the land. Where a legitimate governmental purpose

exists and some economically viable use of the property exists, a taking
xEI 1T 1106 AA &£ O1 A8 4EA AT 60O xEI I
OEA Ag@OAT O Ol xEEAE Odacked éxpettatidnxhavd C
been diminished by the regulation, and the general character of the
regulation.

2.  Conditional use permits and takings

According to the courts, denial of conditional-use permits and building
permits do not constitute an unconstitutional taking of property where
reasonable uses remain.

NotakingoccurO x EAOA AT OAOOAT OEAI 1 A@0
that is imposed on a development proposal and the burden on the local

unit of government caused by such development.

Local governments considering land use permit applications must prove
that any conditions or requirements in the form of land dedications or
AAOGAT AT 6O AOA ET OO1 OCE DOI bl O0EIT
development in both nature and extent.

The determination that conditions imposed or extractions required are
roughly proportional to the impact of the proposal must be made in each
individual case. At the very least, counties should give serious
consideration to generically applied conditions or extractions, such as
using a flat percentage fee or dollar amount for park dedication fees for
each type of permissible use subject to variances for special circumstances
for particular property. The generic condition, however, should be based
on a study of the rough proportional impact of each type of use.

1:40
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DeCook v. City of Rochest#998
WL 73050, C8-97-1518 (Minn.
Ct. App. Feb. 24,1998).

DeCook v. City of Rochest#998
WL 73050, C8-97-1518 (Minn.
Ct. App. Feb. 24,1998).

Lucas v. South Carolina Coastal
#1 1 1 506 WS, 1003,112S. Ct.
2886 (1992).

See City of Minneapolis v.
Meldahl 607 N.w.2d 168 (Minn.
Ct. App. 2000) (hazardous
building).

Grossman Invs. v. State by
Humphrey 571 N.W.2d 47
(Minn. Ct. App. 1997).
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Minneapolis 587 N.W.2d. 57
(1998).

Dale Properties, LLC v. Sta&38
N.W.2d 763 (Minn. 2002).

CHAPTER 14

3. Rezoning and failure to rezone and takings

Rezoning of property does not constitute a taking since a land use
regulation constitutes a compensable taking only if it deprives the
landowner of all reasonable use of the property. If an economically viable
use of the land remains after the rezoning, there is no taking.

A rezoning of land from residential to industrial, if in conformity with the
comprehensive plan and if a substantial value remains in the use of the
land as industrial space, is not a taking that must be compensated.

4.  Nuisances and takings

A narrow exception has been carved out with respect to regulations

DOl EEAEOQOET ¢ OI i AOEET ¢ OEAO x1 OI A
property or nuisance laws. For example, appropriate demolition of a
hazardous building is not taking private property without just

compensation because hazardous buildings are dangerous to the public.

5. Access and takings

Property owners have a right of reasonably convenient and suitable access
to their property. Depriving a property owner of reasonably convenient
and suitable access from a street or highway may be an inverse
condemnation.

A property owner who retained direct access to traffic in one direction, but
lost it in the other direction due to closure of a median crossover, retained
reasonable access as a matter of law; thus, the closure of median crossover,
which allegedly reduced value of property, was a noncompensable exercise
I £ OOAOA8O PiI 1T EAA Pi xAOS8
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